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IN THE SUPREME COURT
OF THE STATE OF UTAH

THERIS CORNIA,
Plaintiff and Respondent

- vs. EZNA PUTNAM,

Case No.
12383

Defendant and Appelalnt

BRIEF OF APPELLANT
NATURE OF THE CASE
This case involves a dispute as to a boundary line between certain properties owned by the respective parties and
located in Rich County, State of Utah.
DISPOSITION IN LOWER COURT
The respondent filed a complaint against the appellant
on November 29, 1966, and the appellant subsequently filed
a counter-claim against the respondent. The case was tried
before the Honorable Lewis Jones, District Judge, presiding
without a jury. The trial started on the 29th day of August,
1968, and at the end of that day the trial was continued until
November 7, 1968. Due to additional continuances the Court
did not reconvene the trial until July 16, 1969, and testimony was not concluded until July 17, 1969. After both parties rested the Court took the matter under advisement. The
case was still under advisement by Judge Jones at the time
of his death. The appellant and respondent thereafter stipu1

lated that the transcript of the evidence be submitted to the
Honorable VeNoy Christofferson for decision. On the 10th day
of November, 1970, Judge Christofferson entered judgment
in favor of the respondent and against the appellant. From
the judgment the appellant appeals.
RELIEF SOUGHT ON APPEAL
Appellant respectfully requests this Honorable Court to
reverse the judgment of the District Court and order that
judgment be entered in favor of the appellant. In the alter·
native, the appellant requests that the matter be remanded
to the District Court for a new trial.
STATEMENT OF FACTS
At the commencement of the trial it was stipulated by
and between the parties that the respondent was the record
title owner of the southwest quarter of the southwest quarter of Section 22, Township 9 North, Range 6 East, Salt Lake
Base and Meridian, and that the appellant was the record title
owner of certain property abutting the respondent's above
described property. The property owned by the appellant
is located in the southeast quarter of the southwest quar
ter of Section 22, Township 9 North, Range 6 East, Salt Lake
Base and Meridian (Tr 3, 4).
The sole question presented to the court was to determine where the dividing line was located between the southwest quarter of the southwest quarter of Section 22, and
the southeast quarter of the southwest quarter of Section 22
(Tr 4).
The first witness called by the respondent (plaintiff be"
low) was Mr. Harry N. Carlton of Evanston, Wyoming. Mr.
Cartlon testified that he is a licensed Engineer and Land Surveyor, in the State of Wyoming (Tr 5), and it is obvious from
the objection by the appellant and arguments thereon, that
Mr. Carlton was not licensed to practice in the State of Utah
2

\Tr 11).

CARLTON SURVEY
Mr. Carlton testified that he conducted a survey of the
area in question during the spring of 1968. In connection with
his survey he prepared a plat of the area in question and
that plat was received into evidence, pro forma, as Plaintiff's
Exhibit No. 1 (Tr 19).
Mr. Carlton started his survey at the southwest corner
of Section 16, Township 9 North, Range 6 East, Salt Lake
Base and Meridian (Tr 6). The southwest corner of Section
16 is one mile north and one mile west of the southwest corner of Section 22. Mr. Carlton proceeded directly south from
the southwest corner of Section 16 to a point where he found
a corner stone. Although it is not entirely clear from the transcript it appears that the corner stone he located was the
quarter corner between Section 20 and 21 (Tr 7). He stated
that the stone was "reasonably close" to 2,640 feet from his
starting point (Tr 7, 8). At a point, which is assumed from
the transcript to be the general area of the southwest corner of Section 21, Mr. Carlton placed a temporary corner
stone, as he was unable to locate an original corner stone
(Tr 8). From the spot which Mr. Carlton claimed was the
southwest corner of Section 21, he went north 89 deg. 39 min.
east, a distance of 5,280 feet, which he stated was going
east between Sections 21 and 28 (Tr 8, 9). He stated he did
not find a corner marker at the southwest corner of Section
22 (Tr 9). He then continued on the same line, going east
a distance of 1,320 feet to a point he determined to be the
line between the southwest quarter of the southwest quarter
of Section 22 and the southeast quarter of the southwest quarter of Section 22 (Tr 9).
In conducting his survey Mr. Carlton admits; that he
did not follow the original government survey (TR 17), he
3

did not make any effort to relocate and re-establish the southwest corner of Section 22 (Tr 18), his survey was based on
the original township plat which did not give bearing or distance, therefore he assumes a full eighty chains on his north
and south runs, that in his professional opinion he felt the ,
southwest corner of Section 22 was "lost or destroyed" (Tr i
24), and he stated that a survey using the original government survey notes could "very easily" arrive at a corner dif·
ferent from point he located (Tr 25).
JEWKES SURVEY
The plaintiff also called a Mr. Jewkes to testify concern·
ing a survey he was involved in, in the area in question. Mr.
Jewkes indicated the survey was run in May of 1966 (Tr 27),
that his title is range technical supervisor and he is not an
engineer (Tr 27), that the survey was made by a Mr. Michael
Reese (Tr 27), all survey notes were made by Michael Reese
and he did not have them in his possession (Tr 31), his capac·
ity was merely "head chairman" (Tr 32), and during his en·
tire testimony he presented no competent evidence as to
starting points, distances or angles. The testimony of Mr.
Jewkes was objected to based on his lack of qualifications,
and failure to properly re-setablish any corner to start from
(Tr 30). These objections were overruled, pro forma.,
MOSER SURVEY
The final surveyor called by the plaintiff was Mr. Erwin
Moser. Mr. Moser conducted a survey of the area in question
during the months of November, 1968, December, 1968, and
July, 1969 (Tr 59). He started his survey at the southwest
corner of Section 33 (Tr 60), which is two miles south and
one mile west of the southwest corner of Section 22. From
that starting point he claims he located the southwest corner
of Section 28 (Tr 60). He also stated that be located the west
quarter corner of Section 28 (Tr 61). Mr. Moser then went
4

north to what would be the northwest corner of Section 28,
but he could find no evidence of the corner marker for the
northwest corner of that section (Tr 62). Mr. Moser then
went north 89 deg. 39 min. east, but was unable to locate
the north quarter corner of Section 28 (Tr 63). He then continued going east (north 89 deg. 39 min. east) to a point where
he determined the common corner would be for Section 28,
27, 21 and 22, or in other words the southwest corner of
Section 22. At this point he was unable to locate any evidence
of the original corner stone (Tr 63, 64). Mr. Moser did locate a fence corner in the same general area, but the fence
corner was 152 feet north and 230 feet west of the point he
determined to be the southwest corner of Section 22 (Tr 63,
64). Mr. Moser then proceeded east (north 89 deg. 39 min.
east) a distance of 1,320 feet to locate the line between the
southwest quarter of the southwest quarter of Section 22 and
the southeast quarter of the southwest quarter of Section
22 (Tr 64). Mr. Moser prepared a map of his survey which
was admitted into evidence as Plaintiff's Exhibit No. 6 (Tr 76).
On Voir Dire and cross examination Mr. Moser admitted
the following facts:
He did not arrive at the southwest corner of Section
22 by following the original survey notes, which related to
the establishment of that corner (Tr 66).
2. He did not try to tie his corner into the natural objects referred to in the original survey notes (Tr 69, 70, 72).
3. He did not attempt to tie into the south quarter
corner of Section 22 (Tr 71).
4. He did not attempt to tie into the southeast corner
of Section 22 (Tr 72).
5. He did not check points north or south of the southwest corner of Section 22 (Tr 72).
6. He disregarded natural objects (Tr 77).
1.
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7. The last object he recognized from the original field
notes was a gully approximately 500 feet south of the north
west corner of Section 28. From that point on he went solely
on angle and distance (Tr 80).
8. He admitted it was possible that he missed the point
arrived at in the original survey (Tr 81).
9. He made no attempt to locate the southwest corner
of Section 22 by checking with oldtime residents (Tr 84).
PETERSON SURVEY
The appellant had a survey run by Mr. Dale E. Peterson,
who is a licensed surveyor in both Utah and Wyoming (Tr
95). Mr. Peterson stated that in his opinion, and based upon
definitions provided by the Bureau of Land Management, the
southwest corner of Section 22 should be deemed an oblit·
erated corner as opposed to a lost corner (Tr 103). His survey was then conducted in accordance with the Bureau of
Land Management directives for locating an obliterated cor·
ner. This included the testimony of landowners, original field
notes and his own survey work (Tr 104). In connection with
his work he prepared a plat of the area in question. The plat
was received into evidence as Defendant's Exhibit No. 8.
The procedures used in his survey were based on a book en·
titled "Restoration of Lost or Obliterated Corners and Sub·
division of Sections,". published by the U. S. Department of
the Interior. This book was received into evidence as Defend·
ant's Exhibit No. 10 (Tr 156).
As a part of his work Mr. Peterson talked with Osro Cor·
nia and Carter Cornia, who are land owners in the area in
question. The property they own is the green shaded area
on Defendant's Exhibit No. 8. Both of these oldtimers said
the original corner stone for the southwest corner of Section
22 was at a fence corner in the same place where Mr. Pe·
terson states the southwest corner of Section 22 is located
6

\Tr 99, 225, 249).
Mr. Peterson then used the original survey notes, which
are in evidence, to see how that particular fence corner tied
in with those notes. His comparisons are best explained by
examining Defendant's Exhibit No. 8. All measurements made
by Mr. Peterson are shown on that exhibit and are
lined in blue pencil; all of the measurements made by the
original government survey are converted from chains to
feet and are underlined in red pencil (Tr 105).
For purposes of illustration: a) The original survey notes
refer to a branch at 1.3 feet north, this is underlined in red,
and the branch of the creek located by Mr. Peterson was 3
to 8 feet from the fence corner; the average difference of
4 feet, and is designated on Defendant's Exhibit No. 8 as a
plus-4 with a circle around it; b) going south, the original
survey notes indicated a ridge at 1,320 feet; Mr. Peterson's
measurement is 1,314 feet, a difference of minus-& feet; c)
going east to Birch Creek the original survey notes indicated
a distance of 990 feet and Mr. Peterson found the creek at
900 feet, a difference of minus-90 feet. It should also be noted
that the effect of adjusting for the minus differences going
east, would place the corner even further to the west. This
of course would favor the appellant and go against the interest of the respondent.
Mr. Peterson's ultimate opinion as to the location of the
southwest corner of Section 22 was that; based on his survey
and the original government survey notes he would place
the southwest corner 22 feet west of the fence corner, but
based on all of his information, including the testimony of oldtime land owners, he would place it at the corner of the fence
which is now standing.
Defendant's Exhibit No. 8 also shows the location of the
corner as determined by Mr. Moser, surveyor for the respon7

dent. It is indicated by a circled plus mark at 230 feet east
and 152 feet south of the fence corner. According to the Moser survey the branch of the creek referred to in the original
government survey as being 1.3 feet north of the corner
would be approximately 160 feet north of the corner established by Moser (Tr 119). According to Mr. Peterson, H the
Moser survey were correct, the branch of the creek referred
to in the original government survey would "be on the slope
somewheres, not quite on the bench, but would be close to
that" (Tr 119, 120). Mr. Peterson also stated that "it would
be impossible for that corner to be where he (Moser) established it" (Tr 124).
POINT I
THE TRIAL COURT ERRED IN CONSIDERING THE
TESTIMONY OF MR. HARRY N. CARLTON, AS HE IS NOT
A QUALIFIED ENGINEER OR LAND SUVEYOR IN UTAH.
As noted in the Statement of Facts, Mr. Carlton is not
licensed to act as a surveyor in the State of Utah (Tr 5, 11).
At trial, counsel for the appellant objected to Mr. Carlton
presenting evidence as to the survey work he performed
(Tr 11). Judge Jones did receive Plaintiff's Exhibit No. 1 (pre·
pared by Mr. Carlton), but it was received proforma (Tr 19).
The Utah State Legislature has enacted several statutes
pertaining to the qualifiation and licensing of engineers and
land surveyors in the State of Utah, to-wit:
State of Utah, 58-22-1, U.C.A. 1953; Purpose
of Act-Unlawful Practices. In order to safeguard
life, health and property, and to promote the public
welfare, any person in either public or private capac·
ity practicing or offering to practice engineering or
land surveying, shall hereafter be required to sub·
mit evidence that he is qualified so to practice and
shall be registered as herinafter provided; and it shall
be unlawful for any person to practice or to offer
8
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to practice in this state, engineering or land surveying, as defined in the provisions of this act, or to
use in connection with his name or otherwise assume, use or advertise any title or description tending to convey the impression that he is a professional
engineer or land surveyor, unless such person has
been duly registered under the provisions of this act.
State of Utah, 58-22-20, U.C.A. 1953; OffensesMisdemeanor Enforcement of Act-Authority to practice under act prerequisite for bringing or maintaining action for services. Any person who shall practice, or offer to practice, engineering or land surveying in this state without being registered in accordance with the provisions of this act ... shall be guilty of a misdemeanor.
Any person who shall practice, or offer to practice engineering or land surveying in this state without being registered in accordance with the provisions of this act, may be enjoined by the district
court from practicing engineering or land surveying
until such person shall have been lawfully registered
under this act.
State of Utah, 58-22-21, U.C.A. 1953; Exemption;
This act shall not be construed to prevent or apply
to ... b) The practice of a person not a resident of
and having no established place of business in this
state, practicing or offering to practice herein the
profession of engineering or land surveying, when
such practice does not exceed in the aggregate more
than thirty days in any calendar year; provided such
person is legally qualified by registration to practice
the said profession in his own state or country in
which the requirements and qualifications for obtaining a certificate of regitsration are not lower than
those specified in this act ...
The plaintiff had the responsibility of qualifying his own
witness and if it was possible to qualify him the plaintiff failed to do so. There is no evidence in the transcript to show
9

that Mr. Carlton falls under one of the exemptions set forth
in Title 58-22-21, U.C.A. 1953. There is no evidence that he
practiced in Utah for less than thirty days during the year he
conducted his survey and there is no evidence before this
Court that the State of Wyoming's requirements and qualifi·
cations are not lower than those set forth in Title 58, Chap·
ter 22, U.C.A. 1953.
Therefore the trial court erred in considering the testimony of Mr. Carlton in its decision and the appellant is, on
this point alone, entitled to a new trial.
POINT II
THE SURVEY CONDUCTED BY MR. CARLTON DID
NOT CONFORM TO THE REQUIREMENTS SET FORTH BY
THE STATE OF UTAH, AND THE UNITED STATES OF
AMERICA.
Mr. Carlton started his survey at the southwest corner
of Section 16, which is one mile north and one mile west
of the southwest corner of Section 22. He then worked south
to the southwest corner of Section 21, and from that point
he went east to what he claims is the southwest corner of
Section 22. He claims he located a quarter corner for the
west quarter of Section 21, and from that point on his survey
was based solely on angle and distance measurements. He
further acknowledged that he did not use the same procedure as was used by the original government surveyor nor
did he use the original survey notes (Tr 17, 24). He did not
attempt to relocate the southwest corner of Section 22 by
use of the original field notes or by any means other than
running a completely new survey.
These procedures were not in accordance with the requirements set forth by the Utah Supreme Court in
v. Hyer, 92 Utah 530, 70 P.2d 154, at 157, to wit:
10

"The general rule is that if the monuments of
the original government survey cannot be located
and a survey is necessary it must be made from the
east and not from the west boundary of the township.
'Resort should be had, first, to the monuments
placed at the various corners when the original government survey of the land was made, provided they
are still in existence and can be identified, or can
be relocated by the aid of any obtainable data'."
Based on the above quotation, it should be noted that:
l. Prior to making a new survey Mr. Carlton: did not
attempt to relocate the southwest corner of Section 22 by use
of original survey notes, by discussion with oldtimers in the
area or any other data which may have been available. Had
he done so his survey would have been unnecessary.

2. He did not follow the notes of the original government survey.
3. He ignored natural monuments in the area making
no attempt to tie into them.
4. From the starting point on his survey he worked
from the north and west, whereas, the proper procedure is
to work from the south and east to the north and west.
In other words, Mr. Carlton made no attempt to determine whether the southwest corner of Section 22 was a "lost"
corner or an "obliterated" corner. He did not refer to the
original survey notes, except to get a description of the original corner stone. He did not follow the original government
survey. He did not attempt to tie into natural monuments
referred to in the original survey. He conducted his survey
in the wrong direction by going south and east, and his survey was based on courses and distances as opposed to monuments.
11

With respect to disregarding monuments, this court has
made the following comments:
" ... and, wherever corner monuments of that
survey can be found in place, they must control over
the courses and distances indicated by the field notes,
and over any other calls in such notes. This is a binding rule."
Washington Rock Co. v. Young, 29 utah 108, 80 Pac
382, at 386 (1905).
Also with reference to a definition of the term "monument" we cite Black's Law Dictionary, Fourth Edition, 1957,
West Publishing Company, as follows:
"MONUMENT: In real-property law and surveying, monuments are visible marks or indications left
on natural or other objects indicating the lines and
boundaries of a survey. In this sense the term includes not only posts, pillars, stone markers, cairns
and the like but also fixed natural objects, blazed
trees, and even a watercourse. Grier v. Pennsylvania
Coal Co., 128 Pa. 79, 18 A 480; Cox v. Freedley, 33
Pa. 124, 75 Am. Dec. 584."
In effect Mr. Cartlon ignored all references to the original government survey, and conducted a new survey of his
own. With reference to this type of procedure we cite
ington Rock Co. v. Young, supra at 386, as follows:
"It seems clear, therefore, that in making such

junior survey the original survey should be retraced,
when possible. In this instance there appears to be
disclosed by the record no good reason by the subsequent surveyors disregarded point A and the field
notes, went over four miles from point E for a new
starting point, and made practically a new survey.
instead of retracing the old one. An original survey,
upon which property rights have been acquired, cannot thus be
or diminished or obliterated,
12

with so little regard for existing evidence." (emphasis added).
Mr. Carlton drew no conclusion as to whether the southwest corner of Section 22 was LOST or OBLITERATED. In
fact when he was asked "Were you making any effort to
relocate and re-establish, or whatever the technical language
is, the southwest corner of 22?" Mr. Carlton replied "No Sir."
(Tr 18). The requirements of re-establishing or relocating a
lost or obliterated corner are set forth in Defendant's Exhibit No. 10, and generally speaking they require either single or double proportion measurements. Mr. Carlton did not
perform a single or double proportion measurement and in
fact he never even located an original government marker on
a line north, south, east or west of the southwest corner of
Section 22 from which he could conduct such measurements.
Assuming, arguendo, that Mr. Carlton had properly located the southwest corner of Section 22, his survey from
that point to the quarter-quarter corner was still improper.
All he did was to measure 1,320 feet east of the southwest
corner of Section 22. The proper method for establishing the
quarter-quarter section corner is stated in RESTORATION
OF LOST OR OBLITERATED CORNERS AND SUBDIVISION
OF SECTIONS . . . A GUIDE FOR SURVEYORS, 1963 Edition, and is restated in part as follows:
"Third: That quarter-quarter section corners not
established in the original survey shall be placed on
the line connecting the section and quarter section
corners, and midway between them, except on the
last half mile of section lines closing on the north and
west boundaries of the township, or on the lines between fractional or irregular sections." (page 6);
(emphasis added)
"15.

All lost quarter section corners on the
13

section boundaries within the township will be restored by single proportionate measurement between
the adjoining section corners, after the section corners have been identified or relocated." (page 19).
"ORDER OF PROCEDURE IN SURVEY. The order of procedure is: First, identify or re-establish the
corners on the section boundaries, including deter
ruination of the points for the necessary one-sixteenth
section corners. Next, fix the boundaries of the quarter sections; and then form the quarter-quarter sections or small tracts by equitable and proportionate
division." (page 25).
"SUBDIVISION OF QUARTER SECTIONS. 21.
Preliminary to the subdivision of quarter sections,
the quarter-quarter or sixteenth-section corners will
be established at points midway between the section
and quarter-section corners, and the center of the
section, except on the last half mile of the lines closing on township boundaries, where they should be
placed at 20 chains, proportionate measurement,
counting from the regular quarter-section corner.
The quarter-quarter, or sixteenth-section corn·
ers having been established as directed above, the
center lines of the quarter section will be run straight
between opposite corresponding quarter-quarter, or
sixteenth-section corners on the quarter-section
boundaries. The intersection of the lines thus run
will determine the legal center of a quarter section."
(page 27) (emphasis added).
Mr. Carlton could not have followed any of the above
requirements because his survey stopped at 1,320 feet east
of the southwest corner of Section 22. He made no attempt
to locate the southeast corner of Section 22, nor did he make
any attempt to locate the south quarter corner of Section 22.
Therefore, he had no points from which he could conduct
a single proportion measurement.
In connection with Mr. Carlton's failure to establish, or
14

even attempt to establish the southwest corner of Section 22,
the southeast corner of Section 22, or the south quarter corner of Section 22, we refer this court to 43 U.S.C.A. Sec. 752,
as quoted in Barbizon of Utah, Inc. v. General Oil Co. 24 Utah
2d 321, 471 P.2d 148 (1970), as follows:
"To find the common corner of quarter sections
or the legal center of a section of land, straight lines
must be run from the quarter section corners on the
boundary of the section to the opposite quarter corners, the point of intersection constituting the legal
center, and the boundary line between two quarters
cannot be legally established by measuring along one
side of the section 160 rods,***. Sec. 752, 43 U.S.C.A.
*** "
In conclusion, it should be noted that Mr. Carlton placed
the southwest corner of Section 22 at a point 97 feet east and
130 feet south of the fence corner which the appellant alleges is the true southwest corner of that Section. Mr. Moser,
another surveyor hired by the respondent placed the southwest corner of Section 22 at a point 230 feet east and 152
feet south of the same fence corner. Therefore, the two surveyors hired by the respondent could not agree on the location of the southwest corner. Mr. Moser placed the corner 133
feet east and 22 feet south of the point determined by Mr.
Carlton. Based on all of the irregularities discussed above, the
trial court erred in receiving and considering any evidence
from Mr. Carlton, and on this point alone the appellant is
entitled to a new trial.
POINT III
THE SURVEY CONDUCTED BY MR. MOSER DID NOT
CONFORM TO THE REQUIREMENTS SET FORTH BY THE
STATE OF UTAH, AND THE UNITED STATES OF AMERICA.
Many of the problems raised with Mr. Moser's survey
15

are discussed under Point II as they are very similar, and
reference will be made to Point II in the interest of being
as brief as possible.
Mr. Moser started his survey at the southwest corner of
Section 33, which is two miles south and one mile west of
the southwest corner of Section 22. He testified that he went
north and located the southwest corner of Section 28. He also
located the west quarter corner of Section 28. The west quarter corner of Section 28 was the last government marker Mr.
Moser was able to find. The last physical object Mr. Moser was
able to identify and relate to the survey notes he was using,
was a gully located approximately 500 feet south of the northwest corner of Section 28. From that point on he went solely
on course and distance. Rather than restate at this point, all
of the procedure he wrongfully failed to perform, we refer
the Court to that portion of the Statement of Facts relating
to Mr. Moser and specifically those sections numbered 1
through 9.
With reference to the case law and the Bureau of Land
Management regulations which oppose the procedures used
by Mr. Moser we refer the Court to those quotations in Point
II from Henrie v. Hyer, supra; Washington Rock Co. v. Young,
supra; Black's Law Dictionary, supra; and Restoration of Lost
or Obliterated Corners and Subdivision of Sections.
Although Mr. Moser did work from south to north which
is the correct procedure, he also worked from west to east,
which is incorrect. He did not relocate the southwest corner
of Section 22 by following the original government survey.
From the west quarter corner of Section 28 he based his
survey on course and distance, and ignored all natural monuments referred to in the original government survey.
Mr. Moser placed the southwest corner of Section 22 at
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a point 152 feet south and 230 feet east of the fence corner
alleged by the appellant to be the southwest corner of Section 22. This point differed with the southwest corner established by Mr. Carlton as discussed in Point II. Mr. Moser "Jso
stated that based on measuring 1,320 feet east of the southwest corner, he established the quarter-quarter corner at a
point 133 feet east of the west side of Cornia Lane. He stated
Cornia Lane is 36 feet wide so he would place the quarterquarter corner 97 feet (133 minus 36) east of Cornia Lane.
It is interesting to note the respondent claims no property
east of Cornia Lane (Tr 180).
Assuming, arguendo, that Mr. Moser had properly located the southwest corner of Section 22, his survey from
that point to the quarter-quarter corner was still improper.
All he did was measure 1,320 feet east of the southwest corner of Section 22 to locate said quarter-quarter corner. He
stopped his survey at that point, the same as Mr. Carlton.
With reference to Mr. Moser's procedure in establishing the
quarter-quarter corner we refer to Restoration of Lost or
Obliterated Corners and Subdivision of Sections ... A Guide
for Survevors, 1963 Edition .. which has already been quoted
in Point II of this Brief.
Mr. Moser could not have followed any of the above requirements because his survey stopped at a point 1,320 feet
east of the southwest corner of Section 22. He made no attempt to locate the southeast corner of Section 22, nor did
he attempt to locate the south quarter corner of Section 22.
Therefore he had no point from which he could conduct a
single proportion measurement. Here again we refer to Point
II of this Brief and the quotation from Barbizon of Utah, Inc. v.
General Oil Co., supra.
If Mr. Moser considered the southwest corner of Section
22 as "Lost," he should have conducted a double proportion
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measurement but he never located a government marker on
a line north, south, east, or west of the southwest corner of
Section 22. Therefore, it was impossible to conduct a double
proportion measurement.
Counsel for the respondent argued at trial and also in
his memorandum of law that he could establish a line by
crossing over a lost corner, so long as the survey started at
a known government monument and proceeded on course and
distance. To support his point he relied on Henrie v. Hyer,
supra. If this is true it would be possible to start 20, 30 or
50 miles away and base a survey solely on course and distance. This approach does not conform with the opinion of
the Utah Supreme Court in Washington Rock Co., v. Young,
supra, at 385 wherein the Court said:
"Instead of retracing the original survey from
an original known corner with the aid of the field
notes, they chose to commence at a point in an entirely different direction from E, four miles therefrom, and then from such point, disregarding almost
wholely the original survey, attempted to re-establish the lost corners and lines."
In Henrie v. Hyer, supra, the point to be located was at
the northeast corner of Section 23. The southwest corner of
Section 36 was a known monument and it was only necessary
to run a line true north to the point in question, as the north
line of Section 23 was not in dispute. However, the survey
went much further. The surveyor went from the southeast
corner of Section 36 to the northeast corner of Section 1,
then used a proportion measurement to locate the northeast
corner of Section 24, and then went west to the northeast cor·
ner of Section 23. The surveyor also tied into the west quarter corner of Section 11.
It should be noted that the parties of this action hOld
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title based upon legal descriptions encompassing the four
corners of Section 22. Their chain of title is not based on
measurements from the southwest corner of Section 16, nor
on measurement from the southwest corner of Section 28.
The only way to properly establish the boundary line between the respective properties of the parties is to determine
the proper location of the southwest corner and the southeast corner of Section 22 and use a proportionate measurement to find the quarter corner, then use proportionate measurement between the southwest corner and the quarter corner to determine the quarter-quarter line. The only surveyor
to do this was Mr. Peterson.
POINT IV
THE COMMON CORNER OF SECTIONS 21, 22, 27, AND
28, IS AN OBLITERATED CORNER AND MUST BE RELOCATED IN ACCORDANCE WITH THE LAWS OF THE STATE
OF UT AH AND OF THE UNITED STAES OF AMERICA.
Whereas the dividing line between the appellant's property and the respondent's property was determined in all
surveys testified to, by using the southwest corner of Section 22 as a point to measure from, it is necessary to determine the precise location of that corner. A determination
of the exact location of the southwest corner of Section 22
is the crux of this case, as noted in the lower court's Findings of Fact (District Court File, Page 32).
None of the surveyors who testified was able to locate
the original government corner stone (Tr 9, 89, 103). The
next question is whether the southwest corner of Section
22 is a "LOST" corner or an "OBLITERATED" corner.
An obliterated corner is defined and distinguished from
a lost corner by the United States Department of the Interior as follows:
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"1. An existent corner is one whose position
can be identified by verifying the evidence of the
monument, or its accessories, by reference to the
description that is contained in the field notes, or
where the point can be located by an acceptable supplemental survey record, some physical evidence or
testimony.

Even though its physical evidence may have entirely disappeared, a corner will not be regarded as
lost if its position can be recovered through the testimony of one or more witnesses who have a depend·
able knowledge of the original location.
2. An obliterated corner is one at whose point
there are no remaining traces of the monument, or
its accessories, but whose location has been perpetu·
ated, or the point for which may be recovered beyond reasonable doubt, by the acts and testimony of
the interested landowners, competent surveyors, or
other qualified local authorities, or witnesses or by
some acceptable record evidence.
A position based upon collateral evidence should
be duly supported, generally through proper relation
to known corners, and agreement with the field notes
regarding distances to natural objects, stream cross·
ings, line trees, and off-line tree blazes, etc., or un·
questionable testimony.
3. A lost corner is a point of a survey whose
position cannot be determined, beyond reasonable
doubt, either from traces of the original marks or
from acceptable evidence or testimony that bears
upon the original position, and whose location can
be restored only by reference to one or more inter·
dependent corners. If there is some acceptable evi·
dence of the original location of the corner, that posi·
tion will be employed.
Decision that a corner is lost should not be
made until every means has been exercised that might
aid in identifying its true original position. The re·
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tracements, which are usually begun at known corners, and run according to the record of the original
survey, will indicate the probable position for the
corner, and show what discrepancies may be expected. Any supplemental survey record or testimony
should then be considered in the light of the facts
thus developed. A line will not be regarded as doubtful if the retracement affords recovery of acceptable
evidence."
RESTORATION OF LOST OR OBLITERATED CORNERS AND SUBDIVISION OF SECTIONS . . . A
Guide for Surveyors, 1963 Edition, pages 9 and 10;
(Defendant's Exhibit No. 10).
A similar definition by the General Land Office has been
recognized by the Supreme Court of Utah, as follows:
"An obliterated corner is one where no visible
evidence remains of the work of the original surveyor
in establishing it. Its location may, however, have
been preserved beyond all question by acts of land
owners, and by the memory of those who knew and
recollect the true situs of the original monument. In
such case it is not a lost corner."
Henrie v. Hyer, 92 Utah 530, 70 P2d, 154, at 156, 157
(1937).
Osro Cornia and Carter Cornia, ages 77 and 80 respectively (Tr 221, 243) testfied at trial that the original corner
stone for the southwest corner of Section 22 was located at
the point shown on Defendant's Exhibit No. 8. (Tr 225, 226,
249). They both stated that the corner stone had been in that
location since they were young boys (Tr 222, 244). Mr. Osro
Cornia said the original corner stone disappeared in the early
1940's but there was a depression in the ground where it
had been (Tr 224). There was no doubt in his mind as to
where the corner should be (Tr 226).
Mr. Peterson's survey and reference to the original gov21
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ernment survey notes, complied with the provisions of "Restoration of Lost or Obliterated Corners and Subdivision of
Sections" 1963 Edition, in finding an obliterated corner, and
there was no evidence presented by the respondent to show
that the southwest corner was anything other than an obliterated corner.
In fact Mr. Osro Cornia constructed a fence running east
and south from the point where Mr. Peterson claims the southwest corner of Section 22 was located (Tr 225, 226). The fence
was constructed in approximately 1959 or 1960 (Tr 241, 242).
The only evidence that there was any objection to the location
of the fence came from Keith Cornia, who is not a party to
this action, and who made no claim of ownership of the property at the time the fence was installed (Tr 272). There is no
evidence that the respondent tried to get the fence removed
or changed after it was installed.
We will not in its entirety discuss, at this point, Mr. Peterson's survey, but refer the Court to a summary of his pro·
cedure incorporated in the Statement of Facts. We do note,
however, that even though Mr. Peterson was unable to lo·
cate the corner stone for the southeast corner of Section 22
he was able to tie into where it should be, by use of the original survey notes to locate a rock ledge south zero degrees
thirty minutes (0 deg. 30 min.) east, and a "hole in large rock
near mouth of the ravine bears south 88 deg. east" (Tr 113).
These points crossed on a fence line running north and south
(Tr 114). Mr. Peterson also determined where the south quar·
ter corner of Section 22 was located, based on the original
survey notes and located an old fence line at that location
(Tr 110).
POINT V
THE RESPONDENT HAS, BY ACQUIESCENCE, ADMIT·
22

TED THAT THE FENCE CONSTRUCTED BY THE APPELLANT WAS THE BOUNDARY LINE BETWEEN THEIR RESPECTIVE PROPERTIES.
The law of the State of Utah with reference to boundary

by acquiescence has been set forth by the Supreme Court of
Utah as follows:

" ( 1) This court over a period of years has formulated four elements which must be shown by the
person claiming title by acquiescence in order to
raise the presumption that a binding agreement exists settling a dispute or uncertain boundary. These
elements are:
1.

2.
3.
4.

Occupation up to a visible line marked definitely by monuments, fences or buildings,
and
Acquiescence in the line as the boundary;
For a long period of years;
By adjoining land owners.

If these four elements exist then it is incumbent upon him who assails title by acquiescence
to show by competent evidence that a boundary was
not thus established. But if the party claiming title by
acquiescence fails to carry his burden and raise the
presumption, then there is no case at all."

Fuoco v. Williams, 15 Utah 2d 156; 389 P2d 143
(1964).
With respect to the four elements set forth above there
is no dispute as to element number four. All of the evidence,
plus the stipulation of the parties, shows that they are adjoining land owners. Also there is no dispute as to boundary
in question being divided by a visible line marked definitely
by a fence which was constructed by Mr. Putnam over twenty
years ago.
The only elements disputed were:
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(a)

acquiescence in the boundary line;

(b)

for a long period of time, and

(c)

Occupation by the parties of the land they claim.

The respondent, Theris Cornia, testified among other
things, that:
Ezra Putnam, the appellant, put up the fence dividing the properties in dispute (Tr 37) in the early nineteen
forties (Tr 38).
1.

2. Mr. Cornia never turned his cattle into the small
area in question (Tr 42).
3. Mr. Jesse Reid, former Rich County Surveyor, surveyed the line in question prior to Mr. Putnam constructing
the fence. Mr. Cornia did not protest Mr. Reid making the
survey and he did nothing to stop the construction of the
fence, although he claimed at trial that he didn't agree with
Reid's conclusions (Tr 43 to 45).
4. Mr. Cornia had a deal with Mr. Putnam, whereby
Mr. Cornia would give Mr. Putnam a water hole, in trade
for the land in dispute, plus some other land. The disputed
land being described in the transcript as the land east of the
rebuilt fence (Tr 47). The land in question can be observed
by referring to Exhibits No. 1 and No. 8.
5. The boundary line in question is noted as "rebuilt
fence" on Exhibits No. 1 and No. 8. There is an extension
going north from the north side of the Monte Cristo road
and directly in line with the rebuilt fence. Mr. Cornia testi·
fied that Mr. Putnam constructed part of the fence, and he
(Mr. Cornia) constructed the fence south to the road (Tr
53, 54, 186).
Mr. Keith Cornia, (Son of Theris Cornia) remembers Mr.
Putnam using the land in question. In that connection he tes·
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tified as follows:
"I remember he brought some milk cows and
put in there and some of them got in OUR field and
I rounded them all up and drove them out of that
field (Tr 198). (Emphasis added).
Mr. Keith Putnam (son of Ezra Putnam) testified as to
the area in question that, the fence was in good condition for
at least ten years, and that he had repaired it more than once.
He also stated that he had used it to graze milk cows, and
that no one ever objected. The area was also used overnight
to keep horses during cattle moves (Tr 255, 256).
All of the above testimony requires a finding that Mr.
Cornia acquiesced as to the boundary line. The question of
acquiescence was raised at trial but Judge Christoffersen did
not rule on that point.
POINT VI
THE TRIAL COURT ERRED IN DENYING DEFENDANT'S MOTION TO RE-OPEN CASE.
During the trial Judge Jones indicated he was aware that
the Bureau of Land Management was going to resurvey the
area in question, and he asked Keith Cornia (son of the plaintiff), the following questions: "You don't know whether anyone has asked them to hold off their survey while Judge Jones
decides the case. You don't know anything about that?" To
which Mr. Cornia replied, "Yes, I know a little bit about that."
(Tr 213). Mr. Cornia then indicated the Bureau of Land Management didn't want to get mixed up in an argument between
two landowners.
That survey was in fact conducted in August of 1970,

by Mr. Glen B. Hatch of the United States Cadastral Survey.

In conducting the survey he re-established the southwest corner of Section 22 as an "OBLITERATED CORNER" and not
25

as a lost corner. He re-established the southwest corner of
Section 22 at the exact point alleged to be the corner bv the
appellant, and at the same point claimed to be the point by
Mr. Peterson, surveyor for the appellant. (Affidavit support·
ing Motion to Re-Open Case, District Court file, page 23).
The respondent resisted the motion (District Court file
'
pages 19 and 25) for various reasons including the fact that
the respondent filed an official protest to the survey by Mr.
Hatch.
We acknowledge that Mr. Hatch's work is subject to review before becoming official but in a case such as this the
testimony of a qualified and disinterested party would have
been an invaluable aid to the Court and would have served
the ends of justice.
Judge Christoffersen denied the Motion to Re-Open in
the following language: "Because of the great deal of time
that has already elapsed since the filing of this case, this
Court feels in the interest of justice that the case should not
be re-opened because of the time factor." (District Court file,
page 41).
The reasoning of Judge Christoffersen does not justify
his decision. The ends of justice are best served by having
the proper party prevail in a lawsuit, and not by the expedit·
ing of the matter to the point of unduly injuring a party.
The court could have re-opened the case and taken the
testimony of Mr. Hatch which would very likely have taken
less than half a day. The court could then have weighted Mr.
Hatch's testimony along with the testimony of the other sur·
veyors, and subsequently made its decision. The testimony
of Mr. Hatch may have been conclusive if official, but at this
point it should have been given weight along with the other
surveys.
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Under Rule 59(a) Utah Rules of Civil Procedure, newly
discovered evidence is grounds for a new trial. Under that
rule where there is no jury the judge has authority to
re-open the case and make new findings of fact and conclusions of law and direct a new judgment.
In support of this point we cite Jensen v. Logan City 89
Utah 347, 57 P.2d 708, at 723, wherein the Court states:
"Where disinterested testimony on the vital
point in a case is very scant, newly discovered testimony on that point appearing from affidavits in support of the motion for a new trial to be apparently
reliable, when it appears that the movant for the new
trial was not guilty of indiligence in failing to obtain
the witness for the trial, and that there is no element
of holding such witness in reserve for purposes of
obtaining a new trial-generally picturesquely denominated in slang phraseology as 'an ace in the hole'
-and it appears likely that such evidence would
change the result, a new trial should be granted.
While the granting or refusing of the motion lies in
the sound discretion of the court, where there is
grave suspicion that justice may have miscarried because of the lack of enlightenment on a vital point
which new evidence will apparently supply, and the
other elements attendant on obtaining a new trial on
the ground of newly discovered evidence are present,
it would be an abuse of sound discretion not to grant
the same."
CONCLUSION
Based on the validity of the appellant's survey and the
invalidity of the surveys run by the respondent, the Court
should reverse the judgment of the lower court and order
the judgment be entered in favor of the appellant. If the
Court finds in favor of appellant on any one of Points I, II,
III or VI, the Court should grant appellant a new trial. If the
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Court finds for the appellant on Points IV or V, judgment
should be entered in favor of appellant.
Respectfully submitted,
H. DON SHARP,
Attorney for Appellant
523 Eccles Building
Ogden, Utah 84401
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